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American businesses oŌ en assert tort claims.  They 
sue compeƟ tors, former employees, and other persons or 
enƟ Ɵ es under a variety of theories.  Claims are oŌ en made 
for misrepresentaƟ on, defamaƟ on, torƟ ous interference 
with contract, product disparagement, unfair compeƟ Ɵ on, 
and negligence.

Anyone trying to understand American business tort 
liƟ gaƟ on must begin by placing the subject in context.  It is 
important to understand that tort law in the United States is 
exceedingly complex.  This is an outgrowth of three factors.

First, in the U.S., tort law is mainly state law, not federal 
law.  That means that there are at least 51 diff erent tort 
systems (in the 50 states and the District of Columbia), each 
with its own somewhat diff erent rules and procedures.  The 
actual number of tort systems is even larger if one counts 
the six U.S. territories and the NaƟ ve American Indian na-
Ɵ ons. Moreover, in some situaƟ ons, federal law (including 
the U.S. ConsƟ tuƟ on and statutes passed by Congress) 
pre-empts state tort law.

Second, no state has a single comprehensive tort code.  
Instead, American tort law is a mixture of legislaƟ on and 
„common law“ judicial decisions.  Thus, in each jurisdic-
Ɵ on, the rules of tort law come not just from legislaƟ ve 
enactments (a mulƟ tude of state statutes, local ordinances, 
and administraƟ ve regulaƟ ons), but from principles that 
are drawn from the opinions that are issued by courts in 
deciding actual cases. 

Third, tort law is an immensely important fi eld of law 
in the United States.  Numerous tort claims are asserted 
informally (oŌ en in leƩ ers demanding compensaƟ on) or 
formally fi led and liƟ gated.  UlƟ mately, most cases are 
seƩ led, but many are decided by trial or appellate tribu-
nals.  There is an endless stream of decisions fl owing from 
thousands of courts.  In addiƟ on, state legislatures, oŌ en 
at the urging of lobbyists and interest groups, are always 
considering, and someƟ mes enacƟ ng, „tort reform“ laws 
to change various aspects of the applicable rules.

The complexity and ever-changing nature of American 
tort law gives this fi eld of law both vitality and fl exibility.  

Courts can respond to any tort claims that come before 
them, and claims can be found to have merit even if there 
is no codifi ed rule expressly dealing with  the parƟ cular 
subject maƩ er.  The general principles of the common law 
are extended to new situaƟ ons as the need arises.  Thus, 
courts oŌ en defi ne the tort obligaƟ ons of persons and enƟ -
Ɵ es in what might be thought of as cuƫ  ng-edge contexts, 
such as losses related to breaches of data security or the 
outsourcing of professional services to low-cost providers 
in other countries.  There are sure to soon be cases decid-
ing liability issues related to the new technology called 
3-D prinƟ ng.

The most important doctrine in American tort law is 
negligence.  The law of negligence requires persons to 
exercise reasonable care to avoid causing foreseeable 
harm to others.  Negligence principles can be applied to 
virtually any endeavor.  Claims related to negligent hiring, 
negligent training, and negligent supervision are common 
in the business context.

The nature of the common law someƟ mes produces 
surprises.  Scholars or judges looking back on a series of 
court decisions occasionally conclude that, even though 
those cases did not seem to be related, they are actually 
proof of a broader rule that is potenƟ ally applicable to a 
wide range of future disputes.  This is precisely what hap-
pened in the late 1990s and early 2000s.  

Proponents of what has become known as the Ameri-
can „economic loss rule“ argued that there is a common 
law rule which broadly holds that purely economic losses 
(i.e., monetary losses where there is no personal injury 
or property damage) cannot be recovered in a tort acƟ on 
for negligence or strict liability ( a theory of recovery that 
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someƟ mes subsƟ tutes for negligence). Purely economic 
losses, they said, are compensable only under contract law 
principles.  Some scholars and courts agreed with these 
contenƟ ons, at least in some contexts.  Many did not.  The 
issue of whether there is an „economic loss rule“ was raised 
in hundreds of cases across the country and the resulƟ ng 
decisions were oŌ en confused and inconsistent.

In thinking about whether, under American law, there is 
a broadly applicable „economic loss rule,“  it is important 
to remember that the potenƟ al stakes are huge.  Many 
losses today are purely economic.

Consider, for example, the 2010 BP oil spill in the Gulf 
of Mexico.  That oil spill, which was probably caused by 
negligence (or by acƟ viƟ es that would result in strict li-
ability), resulted in billions of dollars of damages.  Most 
of those damages were purely economic losses.  Some 
persons suff ered personal injuries (e.g., injuries to rescue 
crew workers) and some persons suff ered property dam-
ages (e.g., the operators of boats that were damaged when 
the boats came into contact with the oil, or the property 
owners along the Gulf coast whose beaches were polluted 
by oil).  However, most of the oil spill claims were for purely 
economic losses related to the profi tability of businesses.

For example, some persons were afraid that fi sh and 
seafood from the Gulf had been contaminated, and there-
fore they did not buy those products.  As a result, purely 
economic losses were suff ered by the companies that 
sell fi sh and seafood, by the businesses that would have 
transported or stored those products, and by the workers 
who were laid off  or worked fewer hours because of the 
diminished demand for fi sh and seafood.

Similarly, some persons feared that the beaches along 
the Gulf coast and the water were contaminated, too dan-
gerous for swimming.  They therefore went elsewhere for 
their vacaƟ ons.  As a result, the hotels, restaurants, and 
stores along the Gulf coast suff ered purely economic losses 
because there were fewer customers. 

In the end, there was no defi niƟ ve court ruling on 
tort liability resulƟ ng from the BP oil spill.  Under poliƟ cal 
pressure from the Obama AdministraƟ on and extremely 
bad publicity, BP voluntarily agreed to pay more than $20 
billion in losses.  

However, if the tort claims of the persons who suf-
fered purely economic losses as a result of the BP oil spill 
had been decided in court, those plainƟ ff s might have 
been barred from recovery by the „economic loss rule.“  
Moreover, if those claimants were relegated to contract 
law remedies, they might have recovered nothing under 
that theory either.  The hotels and restaurants along the 
shore, for example, had no contracts with BP, which was 
drilling far off  shore.  They could not have sued BP for 
breach of contract.

No one in the United States talked about an „economic 
loss rule“ twenty years ago.  No one thought that such a 

rule existed.  So why did some courts and scholars begin 
to think that such a rule was part of American common 
law tort principles?  It seems that they were infl uenced 
by decisions that courts had made in three kinds of cases.

First, in cases involving defecƟ ve products, courts had 
refused to permit recovery under tort principles if the 
defecƟ ve product harmed only itself.  That is, only if the 
product defect caused injury to a person or harm to other 
property could the vicƟ m bring an acƟ on for negligence 
(or strict liability).  

For example, if, as the result of defect, a new iPad 
catches fi re and burns the plainƟ ff  or burns down the 
plainƟ ff ’s house, the plainƟ ff  can sue in tort to recover 
compensaƟ on for those loses.  In contrast, if a defecƟ ve 
iPad simply short circuits and does not work anymore, the 
plainƟ ff  is only allowed to bring a contract acƟ on for breach 
of warranty, not a tort acƟ on for negligence.  

The idea behind these types of rulings is that when a 
plainƟ ff  buys product, the plainƟ ff  has a chance to decide 
how much to spend and what features or protecƟ ons to 
bargain for.  Denying a disappointed product purchaser a 
tort acƟ on for negligence in cases involving purely eco-
nomic losses creates an incenƟ ve for consumers to exercise 
diligence to protect their own interest.  These types of 
rulings in cases involving defecƟ ve products were one bit 
of evidence that negligence that causes purely economic 
losses is not acƟ onable under tort principles.

Second, when a driver negligently causes a traffi  c ac-
cident, persons who suff er physical injuries or property 
damages are allowed to bring tort acƟ ons for negligence.  
However, persons whose cars are Ɵ ed up in a traffi  c jam 
caused by the accident, and who do not get to work on Ɵ me 
and therefore earn less money, are not allowed to sue the 
negligent driver to recover their purely economic losses.  
This was more evidence that negligence that causes only 
economic losses is not acƟ onable under tort law.

Third, American cases have generally agreed that inter-
ference with the performance of a contract is acƟ onable as 
a tort only if the interference is intenƟ onal.  Negligent inter-
ference is not acƟ onable.  Thus, if a Business A intenƟ onally 
induces Person B, who is a key employee of Business C, to 
breach Person B’s contract with Business C, Business A is 
liable to Business C for harm caused by Person B’s breach.  
(Of course, Company C can also sue Person B for breach of 
contract, but B may not have money to pay a judgment.)  

In contrast, if Person A negligently injures Person B, a 
key employee of Business C, by causing an auto accident,  
Business C cannot sue Person A for the economic losses 
that it suff ers as a result of the negligent injury of Person 
B.  Only intenƟ onal interference with contractual rights 
is a tort.  The decisions in these kinds of cases was more 
evidence that American tort law does not provide a remedy 
for negligence that causes purely economic losses.

Relying on these types of scaƩ ered precedent, some 
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scholars and jurists argued that there is a broad, unifi ed rule 
in American tort law which means that negligence which 
causes purely economic losses is never acƟ onable under 
tort law.  They insisted that the only recourse of vicƟ ms of 
purely economic loss is under contract principles. 

However, it  soon became clear that if there is a single, 
broad „economic loss rule,“ it is a rule with many excep-
Ɵ ons.  For example, lawyers who commit malpracƟ ce can 
be sued for negligently causing purely economic losses 
(e.g., the failure of a business transacƟ on or a loss of a 
claim or defense in liƟ gaƟ on).  Similarly, businesses are 
rouƟ nely held liable for purely economic losses caused by 
the tort of negligent misrepresentaƟ on.  

Courts not only idenƟ fi ed a long list of excepƟ ons to the 
supposedly broad „economic loss rule,“ they also realized 
that an expansive formulaƟ on of the rule undercut the 
important public policy consideraƟ ons that shape Ameri-
can tort law.  Those policies include the ideas that liability 
should be based on fault, that tort rules should impose 
penalƟ es to deter the occurrence of unnecessary losses, 
and that enterprises that benefi t from dangerous acƟ viƟ es 
should be forced to internalize the costs of harm arising 
from those acƟ viƟ es.

Of course, American jurists have always recognized 
that there are limits to the negligence theory of tort li-
ability.  It is widely agreed, for example, that a breach of a 
purely contractual duty cannot be the basis of a tort acƟ on 
for negligence.  For example, suppose that a newspaper 
agrees to publish an adverƟ sement, but negligently fails to 
do so.  As a result, the business that paid to have the ad 
published suff ers economic losses.  The business can sue 
the newspaper for breach of contract, but cannot bring a 
tort cause of acƟ on for negligence.

Recently, a consensus has begun to emerge in the 
United States.  The consensus holds that there is no unifi ed 
broadly applicable „economic loss rule,“ but only a narrow 

„economic loss rule“ that relegates potenƟ al plainƟ ff s to 
contract remedies only when that makes sense.  Thus, if 
there was a contract between the plainƟ ff  and the de-
fendant, and the claim relates to the performance of the 
contract, the plainƟ ff  can only sue for breach of contract, 
not for the tort of negligence.  Similarly, if there was no 
contract between the plainƟ ff  and defendant , the narrow 
formulaƟ on of the „economic loss rule“ does not bar a suit 
for negligence.

Consider the case of Sharyland Water Supply Corp. v. 
City of Alton, 354 S.W.3d 407 (Tex. 2011).  That case was 
decided by the Texas Supreme Court, the highest court of 
America’s second most populous state.  These were the 
facts:  A City hired Company A to install and operate a 
clean water system for the City.  Years later, the City hired 
Company B to install and operate a waste water system 
for the City.  Because Company B installed the waste water 
lines above the clean water lines, there was a risk that the 
clean water supply would become contaminated.  The clean 
water lines also no longer complied with the requirements 
of state law and money would have to be spent to move 
the clean water lines or protect them from contaminaƟ on.

The Sharyland dispute concerned purely economic 
losses, because there was no personal injury or property 
damage.  As of the Ɵ me of the lawsuit, the waste water 
lines had not corroded the clean water lines, and the clean 
water supply had not been contaminated.  However, money 
would have to be spent by Company A to move or protect 
the lines.  The quesƟ on was whether Company A could 
make Company B pay for the costs of bringing the clean 
water into compliance with state law.  Company A would 
not have to have need to incur those costs if Company B 
had not been negligent.

The Texas Supreme Court held that Company A could 
sue Company B for negligently caused pure economic loss-
es.  There was no contract between Company A and Com-
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`ekonomikuri zaralis kanoni~
                                           

 vinsent r. jonsoni

sant-maris universitetis samarTlis      

profesori, san antonio, texasi, aSS

reziume

amerikul biznesSi xSiria ekonomikuri davebi. biznesmenebi sxvadasxva motiviT uCiv-

ian konkurentebs, yofil TanamSromlebs, firmebs Tu sxva pirebs. xSirad saCivrebi 

exeba arasaTanado warmomadgenlobas, ciliswamebas, kontraqtis pirobebis darRvevas, 

produqciis xarisxis Seusabamobas, arasamarTlian konkurencias, gulgrilobas da sxv.

arsebobs erTgvari gaugebroba da kiTxvebi imis Taobaze, sTavazobs Tu ara biznes-

davebis samarTali gulgrilobiT gamowveuli mosalodneli ekonomikuri zaralis 

anazRaurebis SesaZleblobas amerikul bizness. sakiTxi aqtualuria, ramdenadac aSS-Si 

Statebis mixedviT 50-ze meti gansxvavebuli iurisdiqciaa da wlebia saWiro, raTa aSS-is 

sazogadoeba mivides erTian mosazrebamde, romelic upasuxebs gamowvevas – gamarTle-

buli iqneba Tu ara gulgrilobiT ganpirobebuli mosalodneli sufTa ekonomikuri 

zaralis anazRaureba.

gavrcelebuli poziciis Tanaxmad, gulgrilobam SeiZleba gamoiwvios mxolod mosa-

lodneli ekonomikuri zarali, rasac amave dros Tan ar axlavs fizikuri piris dazianeba, 

an sakuTrebis ziani. aRniSnulis gamo, sxvadasxva qveynebSic gansxvavebulia problemis 

mimarT damokidebulebac. Sesabamisad, sakiTxi mniSvnelovania ara mxolod amerikuli, 

aramed msoflio biznesisTvis.

statiaSi warmodgenilia avtoris uaRresad sayuradRebo mosazrebebi.1

1  profesor jonsonis statia (`ekonomikuri zaralis kanonis sazRvrebis funqcia~, 66 Washing-
ton & Lee Law Review 523 (2009) gamoyenebul iqna 20 amerikuli sasamarTlos mier sxvadasxva ganaCenis 

gamotanisas.

pany B, and the dispute did not involve the performance 
of contractual duƟ es owed by Company B to Company A.  
It made no sense to say that Company A’s only remedy 
against Company B was under for breach of contract, be-
cause there was never a contract between the two enƟ Ɵ es.  
By endorsing a narrow version of the „economic loss rule,“ 
the Texas Supreme Court held that Company A was not 
barred from suing Company B for purely economic losses 
caused by negligence.  

Note that the result would probably have been dif-
ferent if Company A never existed and the City had sued 
Company B for purely economic losses relaƟ ng to clean 
water lines that the City had installed and operated for 
itself.  In the case, the claim related to the negligent instal-
laƟ on of the waste water lines would have been a claim 
between the parƟ es to the waste water contract (the 
City and Company B).  Arguably, the City and Company 
B bargained, or should have bargained, about whether 

Company B would be liable for purely economic losses 
caused by negligent performance of its contractual du-
Ɵ es.  The narrow version of the „economic loss rule“ bars 
a party to a contract from suing in tort for losses related 
to performance of a contract.

In sum, while a consensus in favor of a narrow version 
of the „economic loss rule“ has started to take hold in the 
United States, there is sƟ ll much confusion about whether 
tort law provides remedies for negligently caused purely 
economic losses.  With more than fi Ō y diff erent American 
jurisdicƟ ons, it will take years for the law to evol ve to the 
point where it is reasonably uniform on the subject of 
whether purely economic losses can be recovered in a 
negligence acƟ on.  In the meanƟ me, much is at stake.  In 
the modern world, negligence oŌ en causes only economic 
losses, unaccompanied by personal injuries or property 
damages.  These issues are of great importance to Ameri-
can businesses.
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